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“property in condominium and fee 
simple communities is assessed for real 
property taxes differently.”

you DoN’T WANT  
To PAy TWICE:   

property taxes in  
Common interest  

Communities

By Brian H. Harvey, Esq. 
Giordano Halleran & Ciesla, P.C.
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Continues on page 16.

No property owner wants to pay 
more than their fair share of real 
estate taxes. While every property 

owner should understand how his or her 
municipal tax assessor is valuing their prop-
erty, property owners in common interest 
communities should be especially vigilant 
of the potential for double or excessive 
taxation based upon the existence of com-
mon elements or common property in these 
types of communities. An understanding of 
the fundamental differences in real prop-
erty taxation in condominium and fee simple 
communities, combined with an analysis of 
some court decisions, can hopefully bring 
potential areas for double or excessive prop-
erty taxation to light so that property owners 
in common interest communities can avoid 
overpayment.  

What Are The basic Differences 
In Real Property Taxation 
for Common Elements In A 
Condominium And Common 
Property In A fee simple 
Community?

Property in condominium and fee simple 
communities is assessed for real property 

taxes differently. In condominiums, unit 
owners own their individual unit along with 
an undivided percentage interest in the com-
mon elements. Pursuant to the New Jersey 
Condominium Act, “all property taxes…
imposed by any taxing authority shall be 
separately assessed against and collected on 
each unit as a single parcel, and not the con-
dominium property as a whole.”1 Therefore, 
the common elements in a condominium 
are not separately taxed, but rather, “the 
value of the common element is allocated 
among its owners based on percentages set 
forth in the condominium’s master deed.”2 

Therefore, in a condominium community, 
the real estate taxes attributable to the com-
mon elements, which generally include the 
land in a condominium community and rec-
reational improvements such as clubhouses 
and pools, are assessed to all unit owners 
in the condominium as part of the property 
taxes separately assessed against each unit.

In fee simple communities with home-
owners associations, each lot is owned in 
fee simple by the homeowner and, typi-
cally, the association owns certain common 
property in fee simple on separate individual 
lots, with such lots containing recreational 

improvements or other improvements asso-
ciated with the community. In the fee simple 
community, both the homeowner and the 
association are assessed and taxed separately 
for the lots that they own and the improve-
ments thereon. 

New Jersey Tax Court Decisions 
shed light on Areas Where  
Common Interest Communities 
may be subject To over Taxation.

A review of some New Jersey Tax Court 
decisions points out some of complexities 
and pitfalls in real property taxation for com-
mon interest communities that may result in 
over-taxation as follows: 

• Condominiums Located In More Than 
One Municipality: 
In the top Condominium v. township of 

south orange,3 the New Jersey Tax Court 
was presented with the juxtaposition of two 
competing interests: (1) the principle that 
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the municipal tax assessor is mandated to 
impose an assessment on property located 
in the municipality unless it is specifically 
exempted; and (2) the provisions of n.J.s.a. 
46:8B-19 that common elements, includ-
ing land, as a matter of law are not to be 
“separately assessed from the condominium 
units.”4 The condominium community in 
the top Condominium straddled the bound-
ary of both the Township of South Orange 
Village (“South Orange”) and Maplewood 
Township. The property comprising the con-
dominium located in Maplewood Township 
contained all of the units, and each unit 
received its own separate tax bill from 
Maplewood Township and no separate tax 
bill was issued for common elements in 
Maplewood. The portion of condominium 
located in South Orange (the “South Orange 
Property”) was only common element por-
tions of the condominium, but had a block 
and lot designation and was issued a separate 
tax bill by the tax assessor in South Orange.  

The condominium association filed a tax 
appeal challenging the separate assessment of 
the South Orange Property claiming it vio-
lated n.J.s.a. 46:8B-19, in that common ele-
ments are not to be separately assessed from 
the units. South Orange countered that it is 
required to impose an assessment on prop-
erty located with its municipal boundaries.  

While the Tax Court determined that the 
matter was not ripe for summary judgment, 
the Tax Court focused on the fact that the 
matter would ultimately be resolved based 
on a determination of whether any double 
taxation was occurring. In essence, if the 
association could show that the value of the 
South Orange Property was incorporated 
into the assessment of the individual condo-
minium units as determined by Maplewood, 
it would not be fair for the unit owners 
through their assessments to have to pay 
taxes on the same property again to South 
Orange.

•	 Use	of	Common	Elements:	
In olde orchard Village Condo 

apartments, inc. v. pequannock township, 

the Tax Court determined that a common ele-
ment utilized as an apartment for rent, where 
the rent was used to defray condominium 
expenses, was not to be separately assessed 
by the municipality.5 In this instance, a com-
mon element originally used as a meeting 
room was converted to a rental apartment 
by the association. The tax assessor, upon 
the change of use of the meeting room to an 
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taken Community trends® — 

send your photos to  
Kyle hammerschmidt at 

communitytrends@cainj.org

apartment, began to issue a separate assess-
ment and property tax bill for the apartment; 
however, the association never separately 
owned the apartment as it was a common 
element. In finding that the apartment was 
not subject to a separate assessment, the 
New Jersey Tax Court analyzed a number 
of cases and found that the common thread 
in cases where a condominium association 
was determined to have properly received a 
separate tax bill for property was based on 
whether the condominium association actu-
ally held title to the property.6 The potential 
for over-taxation exists in this scenario if the 
value of the rental apartment is included in 
the assessment of the units and the associa-
tion additionally receives a separate tax bill 
for the apartment.

•	 Recreational	Improvements	on	Common	
Property: 
In gatherings at Cape May Homeowners 

association v. Middle township, the Tax 
Court addressed property taxation in the 
context of a fee simple community with a 
homeowners association and, in doing so, 
tangentially raised the issue of over taxation 
in the context of recreational improvements 
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on common property.7 The court rejected 
the association’s attempt to argue in its tax 
appeal that language in the public offer-
ing statement made the community akin 
to a condominium so that the common 
areas on separate lots containing recreation 
improvements should not receive separate 
tax bills, but rather, should be taxed as part 
of the “units”. However, the court did not 
reject the tax appeal filed by the association 
completely, as a question of whether the lot 
owners were subject to double taxation still 
was unsettled. As stated in gatherings, the 
potential exists for lots in fee simple com-
munities with homeowners associations to 
be double-taxed as the value of recreational 
improvements could be included by the 
tax assessor in the value of each individual 
homeowner’s lot, and the association may 
still be receiving a tax assessment for the 
full value of the common property, includ-
ing any recreational improvements.8  As 
the homeowner through their assessments 
would be paying the tax on the association’s 
property, they in essence would be paying 
these taxes twice.

ATTENTIoN All CAI-NJ  
sEmINAR ATTENDEEs:

Please remember 
to keep your 

seminar completion  
certificates in a 

safe place.
These certificates are distributed at the 
end of each CAI-NJ seminar. This is 
proof that you attended and completed 
the seminar. You may need to reference 
the certificate in the future and CAI-NJ 
does not keep track of each member’s 
attendance record. Community manag-
ers will definitely need the certificates to 
obtain credit for continuing education 
towards their designations.
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How Can Property owners And 
Associations Ensure 
That They Are only Paying Their 
fair share of Property Taxes?

As with all property owners, lot own-
ers, unit owners, community associations 
should carefully review their property tax 
assessments, which are sent to each prop-
erty owner by the municipality each year. 
Community associations should pay close 
attention to properties for which they are 
receiving assessments to ensure that they 
are not being over-assessed, or improperly 
assessed for properties for which they should 
not be assessed. With respect to recreational 
amenities in fee simple communities, lot 
owners and homeowners associations should 
analyze their tax assessments to avoid being 
assessed twice for the same improvements. 
It is said that one of the certainties in life is 
taxes, but it should not be a certainty that 
you overpay them.9 n
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CAI is celebrating its 40th 
anniversary in 2013.




