


SOX now has foreign firms con- 
scious of its possible impacts. "The act 
has had a watch-dog effect overseas," 
says Alyce Halchak, a lawyer at the 
Newark-based law firm of Gibbons, 
Del Deo, Dolan, Griffinger & 
Vecchione. "I find that it is having a 
depressing effect on the market 
because foreign companies are not 
quite sure what they are going to gei 
inco when they come into the U.S. to 
do business . . . they want to know 
what the rainifications wdl be on the 
intexnational side." 

Halchak is chair of Gibbons Del 
Deo's Corporate Department and the 
Corporate & Finance Practice Group. 
She is also a director at the 130-attor- 
ney firm. She says that many of the 
firm's in~ernational business clients 
are becoming more interested in what 
their U.S. affiliates are doing and how 
the changes in U.S. law can affect how 
these affiliates operate. "Many of our 
roreign clients are interested in finding 
out how cve think SOX will be gov- 
erning them, even though it may not 
be directly applicable," she says. 

As expected, foreign companies 
(not to mention U.S. corporations) are 
going through a learning curve with 
SOX. With governance issues and 
securities laws, plus the ongoing liti- 
gation and indictments, "there is a 
definite fear of the unknown," says 
Halchak. 

"Foreign businesses want guidance. 
They want to h o w  that when they 
enter a joint venture or merger and 
acquisition ( M U )  with an American 
company, that their risks are limited to 
what they see on paper. They don't 
want lack of clarity in the law that 
may not just put their U.S. investment 
at risk, but the entire foreign holding 
company, for example," explains 
Halchak. "Ths is why you are seeing 
many different business structures 
being tested and many of the foreign 
holding companies, with many tiers, 
doing some restructuring." 

John Aiello, chair of the corporate 
securities department at Giordano. 
Halleran & Ciesla, Middletown, says 
that there is a real cultural difference 

in the way board of directors operate 
here and in foreign countries. 
Directors in the U.S. have more man- 
agement authority in how a business 
is run, creating the highest level of 
oversight in operations, whereas a 
managmg director at a foreign compa- 
ny may have more responsibility in 
running the business overall. But with 
the greater power of U.S. board mem- 
bers comes the increased exposure to 
litigation and, therefore, the reluc- 
tance on the part of the foreign 
investor to participate on boards here. 

Aiello helps U.S. companies in 
which foreign concerns want to 

John Aiello, chair of the mmrate securities dwrt- 

invest. "in that context, we deal with 
the intemational company We need 
to know their concerns relative to 
their ownership interests, perceive 
their expectations and their involve- 
ment in the corporate governance 
scheme," he says. The investment 
would ultimately lead to a board oE 
directors position, growth through a 
public offering, or perhaps the pur- 
chase of the entire company. "It is sim- 
ilar to what you would do for an U.S. 
investor, but you have to work extra 
hard to make these folks (foreign 
investors) comfortable that the com- 
pany has adequate officer and liability 
coverage because of their sensitivity to 
our litigious economy," he says. 

Commenting on SOX, Aiello says it 
has made companies publicly ~raded 
overseas reluctant in getting their 
securities lisced through American 

Depository Receipts (a negotiable cer- 
tificate issued by a U.S. bank repre- 
senting a specific number of shares of 
a foreign stock traded on a U.S. stock 
exchange). "Once those securities are 
listed in the U.S. for trading, U.S. 
securities laws and SOX must be com- 
plied with," he says. 

For the U.S. company loolung to do 
business with an overseas firm, hello 
advises that the U.  S. business conduct 
proper due diligence on the foregn 
operation. ' l f  you are selling your 
product overseas through the foreign 
frm, for example, you need to lmow 
that the company is linancially stable 
and has sensitivity to compliance in its 
own country and elsewhere. You want 
to male sure that there is no negative 
situation that can adversely effect your 
company," he says. 

Wule there is a cultural difference 
in the role that boards of directors 
play in various countries as opposed 
to the U.S., there is also a difference in 
the authority and role that a lawyer 
plays on behalf of a client company 
According to Steven E. Gross, co-chair 
and managing partner of Sills, 
Cummis, Radin, Tischman, Epstein & 
Gross, the Newark-based law firm 
with 150 attorneys in the state, 
"Overseas business executives, 
whether in Europe or in the Pacific 
a m ,  have a different understanding of 
what they expect from lawyers and 
law firms than in the U.S. 

"The way we - and most other US. 
law firms - handle international law 
and cliencs is proactively," he says. 
"We are much more proactive in rep- 
resenting our clients both on a busi- 
ness and legal basis. In Europe and 
the Pacific Run, lawyers have had a 
much more limited and defined role . 
. . as in just documenting certain 
things. We are much more involved in 
the business decisions, the coordina- 
tion of business and law . . . we are sit- 
ting at the business table and making 
decisions." 

Z-Ie says the foreign executives are at 
first taken aback by this "proactive- 
ness." They are also amazed at the 
amounc of "heavy" documentation 
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